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“Method o f  award”  p r o v i s i o n  of s o l i c i t a t i o n  d i d  
n o t  s p e c i f i c a l l y  p r e c l u d e  award based  o n  com- 
b i n a t i o n  o f  f u r n i t u r e  items b e i n g  p r o c u r e d  
where p r o v i s i o n  d i d  n o t  s p e c i f i c a l l y  s t a t e  t h a t  
e a c h  item was to be awarded  t o  lowest o f f e r o r  
on t h a t  i t e m  and d i d  n o t  s t a t e  t h a t  “ o f f e r s  o n  
c o m b i n a t i o n s  o f  items w i l l  n o t  b e  c o n s i d e r e d . ”  
P h r a s e  i n  p r o v i s i o n  r e g a r d i n g  award o n  “item- 
by-i tem” b a s i s  is n o t  i n c o n s i s t e n t  w i t h  e v a l u a -  
t i o n  i n t e n t  t h a t  would c o n s i d e r  p o s s i b i l i t y  of 
f i n a n c i a l  a d v a n t a g e  a r i s i n g  o u t  o f  s i n g l e  award 
for c o m b i n a t i o n  o f  items. 

P r o t e s t s  b a s e d  upon a l l e g e d  impropriet ies  
a p p a r e n t  on t h e  face of a s o l i c i t a t i o n  m u s t  be 
f i l e d  p r i o r  t o  t h e  c l o s i n g  date fo r  t h e  receipt 
of proposals. 

Where p r o c u r e m e n t s  are small b u s i n e s s  set- 
a s i d e s ,  c o m b i n a t i o n  o f f e r s  a r e  p r o p e r  as l o n g  
as o f f e r s  and  a w a r d s  are r e s t r i c t e d  t o  small 
b u s i n e s s  c o n c e r n s .  

The Government h a s  no  d u t y  t o  e l i m i n a t e  a 
c o m p e t i t i v e  a d v a n t a g e  of an o f f e r o r  u n l e s s  t h e  
a d v a n t a g e  r e s u l t s  f rom a p r e f e r e n c e  or u n f a i r  
a c t i o n  by t h e  agency .  

The I n t e r i o r  S t e e l  Equipment  C o .  (Interior S t e e l )  
p ro tes t s  t h e  award of a c o n t r a c t  t o  Medar t ,  I n c . ,  u n d e r  
request f o r  proposals ( R F P )  N o .  FNP-C6-1268-N-7-7-82 i s s u e d  
by t h e  G e n e r a l  S e r v i c e s  A d m i n i s t r a t i o n  ( G S A ) .  The procure- 
ment  was f o r  d e f i n i t e  q u a n t i t i e s  of e i g h t  m i s c e l l a n e o u s  
f u r n i t u r e  items, i n c l u d i n g  d e l i v e r y  costs ,  for v a r i o u s  geo- 
g r a p h i c  z o n e s .  The i t ens  were t o  be awarded c n d e r  a small  
b u s i n e s s  set-aside. A s u b s t a n t i a l  par t  of t h e  c o n t r a c t  was 
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awarded  t o  Medar t  b a s e d  o n  i t s  c o m b i n a t i o n  o f f e r  ( f o r  s i x  of 
t h e  e i g h t  i t e m s  to  b e  a w a r d e d ) .  However, Medart's price on 
o n e  o f  t h e  awarded  items was n o t  a s  l o w  as  I n t e r i o r  S t e e l ' s  
price o n  t h a t  term. 

I n t e r i o r  S t e e l  c o n t e n d s  t h a t  t h e  s o l i c i t a t i o n  w a s  
ambiguous ;  a l t e r n a t i v e l y ,  t h e  company c o n t e n d s  t h a t  t h e  
s o l i c i t a t i o n  c l e a r l y  p r e c l u d e d  c o m b i n a t i o n  o f f e r s .  The 
company a l so  a r g u e s  t h a t  c o m b i n a t i o n  o f f e r s  were n o t  proper 
f o r  t h i s  p r o c u r e m e n t  b e c a u s e  Medar t  p o s s e s s e d  a c o m p e t i t i v e  
a d v a n t a g e  u n d e r  t h i s  type o f  o f f e r .  F i n a l l y ,  I n t e r i o r  S t e e l  
a r g u e s  t h a t  GSA c o n d u c t e d  t h e  p r o c u r e m e n t  i n  a c o n f u s i n g  
manner .  W e  d e n y  t h e  p ro tes t  i n  p a r t  and d i s m i s s  i t  i n  par t .  

I n t e r i o r  S t e e l  b a s e s  i t s  a r g u m e n t  on c o m b i n a t i o n  o f f e r s  
on  a n a l y s i s  o f  t w o  c l a u s e s  i n  t h e  s o l i c i t a t i o n .  The "Method 
o f  A w a r d "  clause s t a t e s  '* [ a j w a r d  w i l l  be made o n  a n  
item-by-item b y  zone  b a s i s  t o  t h e  lowest r e s p o n s i v e  o f f e r o r  
up t o  t h e i r  s t a t e d  q u a n t i t y . "  C l a u s e  64 of t h e  s o l i c i t a t i o n  
a d d s  t h a t  " [ u l n l e s s  a w a r d s  i n  t h e  a g g r e g a t e  are s p e c i f i c a l l y  
p r e c l u d e d  i n  t h i s  s o l i c i t a t i o n ,  t h e  government  r e s e r v e s  t h e  
r i g h t  to  e v a l u a t e  o f f e r s  and  make a w a r d s  o n  a n  ' a l l  or none 
basis.  I "  I n t e r i o r  Steel  c o n t e n d s  t h a t  t h e  "Method o f  A w a r d "  
c l a u s e  and  clause 64 are i n  " s e r i o u s  c o n f l i c t . "  To t h e  
e x t e n t  t h a t  I n t e r i o r  S tee l  c h a l l e n g e s  t h e  a l l e g e d ,  a p p a r e n t  
a m b i g u i t y  o f  t h e  s o l i c i t a t i o n ,  i t s  pro tes t  is u n t i m e l y .  Our 
Bid Protest  P r o c e d u r e s  r e q u i r e  t h a t  p r o t e s t s  based upon 
a l l e g e d  i m p r o p r i e t i e s  a p p a r e n t  i n  a s o l i c i t a t i o n  a re  to  be 
f i l e d  p r i o r  to  t h e  c l o s i n g  d a t e  f o r  t h e  receipt  o f  
proposals. - See 4 C.F.R.  S 21.2 ( b ) ( l )  ( 1 9 8 2 ) .  The 
c l o s i n g  d a t e  f o r  proposals was J u l y  1 2 ,  1982 ,  f o r  o n e  item 
and J u l y  7 f o r  a l l  o t h e r  items. I n t e r i o r  Steel  d i d  n o t  
protest  u n t i l  Sep tember  1 0 ,  1 9 8 2 ,  a n d ,  t h e r e f o r e ,  i t s  
pro tes t  is d ismissed  t o  t h e  e x t e n t  i t  is b a s e d  upon t h e  
a p p a r e n t  a m b i g u i t y  of t h e  s o l i c i t a t i o n .  

As t o  t h e  i n t e r p r e t a t i o n  of t h e  above  "Method of Award" 
c l a u s e ,  b o t h  GSA and I n t e r i o r  S t ee l  s u g g e s t  t h a t  o u r  
d e c i s i o n  i n  4 2  Comp. Gen. 415 (1963), w h i c h  i n v o l v e d  a 
s i m i l a r  award c l a u s e ,  is  c o n t r o l l i n g .  I n  t h e  c i t ed  
d e c i s i o n ,  t h e  award c l a u s e  p r o v i d e d  t h a t  "award w i l l  b e  made 
o n  l o t  bas i s  o n l y . "  W e  c o n c l u d e d  t h a t  t h e  q u o t e d  l a n g u a g e  
was n o t  t h e  e q u i v a l e n t  o f  "award w i l l  be made o f  e a c h  l o t  t o  
t h e  lowest b i d d e r  o n  t h a t  l o t  and  b i d s  o n  c o m b i n a t i o n s  of 
l o t s  w i l l  n o t  be  c o n s i d e r e d . "  T h e r e f o r e ,  w e  h e l d  t h a t  a 
l o w ,  c o m b i n a t i o n  b i d  s h o u l d  h a v e  b e e n  c o n s i d e r e d .  
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GSA a r g u e s  t h a t  t h e  wording  o f  t h e  "Method o f  Award" 
c l a u s e  is s u b s t a n t i a l l y  s imilar  to  t h a t  found i n  t h e  c i t e d  
case and t h a t ,  t h e r e f o r e ,  a n  award o n  a c o m b i n a t i o n  b a s i s  
was n o t ,  i n  t h e  words  o f  clause 64 o f  t h e  IFB, " s p e c i f i c a l l y  
p r e c l u d e d . "  I n t e r i o r  S t e e l ,  on t h e  o t h e r  hand,  a r g u e s  t h a t  
t h e  wording  i n  t h i s  clause s p e c i f i c a l l y  p r e c l u d e s  t h e  award 
made h e r e .  We a g r e e  w i t h  GSA's i n t e r p r e t a ' t i o n .  

The "Method o f  Award" c l a u s e  d o e s  n o t  s p e c i f i c a l l y  
s t a t e  t h a t  each i t e m  ( o r  e a c h  zone o f  e a c h  i t e m )  is  t o  be 
awarded t o  t h e  lowest o f f e r o r  f o r  t h e  p a r t i c u l a r  i t e m  o r  
zone.  The p h r a s e  " i tem-by-i tem" i n  t h a t  c l a u s e  is n o t  
i n c o n s i s t e n t  w i t h  a n  e v a l u a t i o n  which would c o n s i d e r  t h e  
f i n a n c i a l  a d v a n t a g e  of e i t h e r  i n d i v i d u a l  i t e m  awards  or a 
s i n g l e  c o m b i n a t i o n  award ,  t h e  combined p r i c e  o f  which c o u l d  
be d e t e r m i n e d  o n l y  by a d d i n g  t h e  p r i c e s  "item-by-item." 
Moreover ,  t h e  "Method o f  Award" clause d i d  n o t  s p e c i f i c a l l y  
s ta te  t h a t  " o f f e r s  on  Combina t ions  of items w i l l  n o t  be  con- 
s i d e r e d . "  C o n s e q u e n t l y ,  w e  c o n c l u d e  t h a t  G S A  was a u t h o r i z e d  
t o  award to  Medar t  b a s e d  on t h e  company's  c o m b i n a t i o n  b i d .  

I n t e r i o r  S t e e l ' s  o t h e r  c o n t e n t i o n s  a re  s i m i l a r l y  
unfounded.  We have h e l d  t h a t  e v e n  where p r o c u r e m e n t s  are 
small  b u s i n e s s  s e t - a s i d e s ,  a s  i n  t h i s  case, " a l l  or none" 
o f f e r s ,  o r  co inb ina t ion  o f f e r s ,  a re  p r o p e r  as  l o n g  as o f f e r s  
and  a w a r d s  a r e  res t r ic ted  t o  small  b u s i n e s s  c o n c e r n s .  
A r c w e l  C o r p o r a t i o n ,  B-191840, J u l y  5 ,  1978,  78-2 CPD 8. 
A l s o ,  e v e n  i f  Medart had a c o m p e t i t i v e  a d v a n t a g e  b e c a u s e  o f  
i t s  a l l e g e d  p r o d u c t i o n  c a p a b i l i t i e s ,  t h a t  a d v a n t a g e  d i d  n o t  
resul t  from any u n f a i r  Government act .  I t  is  w e l l  s e t t l e d  
t h a t  t h e  Government h a s  no d u t y  t o  e l i m i n a t e  a c o m p e t i t i v e  
a d v a n t a g e  o f  a n  o f f e r o r  u n l e s s  t h e  a d v a n t a g e  r e s u l t s  f rom a 
p r e f e r e n c e  or u n f a i r  a c t i o n  by t h e  agency .  S t a n l e y  and  
Rack,  B-204565, March 9 ,  1982,  82-1 C P D  217. T h e r e f o r e ,  i f  
Medart d o e s  have a c o m p e t i t i v e  a d v a n t a g e ,  i t  is o f  no  
c o n c e r n  i n  t h i s  p r o t e s t .  

F i n a l l y ,  I n t e r i o r  S t e e l  a l l e g e s  t h a t  t h e r e  was 
c o n f u s i o n  i n  t h e  c o n d u c t  o f  t h i s  p rocuremen t .  S p e c i f i c a l l y ,  
t h e  company a l l e g e s  t h a t  GSA " c o m p l e t e l y  changed"  t h e  
s p e c i f i c a t i o n s  o n l y  2 d a y s  b e f o r e  t h e  " b e s t  and f i n a l "  o f f e r  
d a t e ,  which was on J u l y  3 0 ,  1982. I n t e r i o r  Steel  s a y s  t h i s  
change  caused t h e  company to  "make a d i s c o u r a g e d  two-day 
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e f f o r t  t o  p r e p a r e  o u r  f i n a l  b i d . "  
p ro tes t  t h i s  s p e c i f i c a t i o n  change ,  however,  u n t i l  w e l l  a f t e r  
t h e  J u l y  30 d a t e .  T h e r e f o r e ,  t h i s  ground of p r o t e s t  
i n v o l v i n g  a n  a l l e g e d  s o l i c i t a t i o n  d e f e c t  is u n t i m e l y  f i l e d  
(see - 4 C.F .R .  5 21.2 ( b ) ( l )  ( 1 9 8 2 ) )  and w i l l  n o t  be 
c o n s i d e r e d .  

I n t e r i o r  S t e e l  d i d  n o t  

W e  d e n y  t h e  protest  i n  p a r t  and d i s m i s s  it i n  par t .  

& e l l e r  d -w G e n e r a l  

1 o f  t h e  U n i t e d  S t a t e s  




